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OnpeanenexHne CyaebHon Konnernm no rpaxxaaHckmMm
nenam BepxosHoro Cyaa Poccumnckon depepaumm ot
07.02.2023 N 5-KIr22-144-K2
TpeboBaHue: O B3bICKAHMM KOMMEHCaLUUn 3a
HapyLleHNE UCKTIOYUTENBHOIO NMpasa.
Ob6cTosTenscTBa: OTBETUMK OCYLLECTBM NPOAAXY C
MCMNOIb30BAHMEM 3/1EKTPOHHON MOYTbl MPON3BEAEHUN,
npaBa Ha KOTOpble NMpUHAANEeXaT UCTLY.
PeweHune: [leno Hanpas/ieHO Ha HOBOE
PAaCCMOTPEHNE, TaK Kak UcTeL, bbls1 HeHaanexalumm
06pa3oM 13BeLleH O BpEMEHN N MecTe cyaebHoro
pa3bupaTtenbCcTBa U TEM CaMbIM JINLLIEH BO3MOXXHOCTU
NpeacTaBUTb 0Ka3aTebCcTBa B 060CHOBaHME CBOUX
[I0BO/I0B, YTO NPUBESIO K HApYLLUEHWUIO ero npasa Ha
3aLWMTY.
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McTouHuk ny6nukauum
[okymeHT onybnmkoBaH He 6bin

MpumeyaHne K AOKYMEHTY

HasBaHue AoKkymeHTa

Onpegenenne CygeGHow konnerMm no rpaxgaHckum genam BepxosHoro Cypa Poccuiickon depepaumm oT
07.02.2023 N 5-KI'22-144-K2

TpeboBaHue: O B3bICKaHUN KOMMEHCALMM 32 HAapyLUEHMNE UCKITIOUYNTENBHOIO Npaea.

Ob6ctoatenbcTBa: OTBETYMK OCYLLECTBUM MPOAAXKY C MCMNOMNb30BaHMEM 3MEKTPOHHOW MOYTbl NPOU3BEAEHWUN,
npaBa Ha KOTOpble NpuUHaAnexar ucTuy.

PelweHune: [leno HanpaBneHo Ha HOBOE pacCMOTPEHMNe, Tak Kak uctel bbin HeHaanexalumm obpas3om M3BELLEH O
BpeMeHn u MecTe cyaebHoro pasbupatenbctBa M TEM CambiM JIMWEH BO3MOXHOCTM MpeacTaBuTb
[oKasaTenbCcTBa B 060CHOBaHME CBOMX AOBOAOB, YTO NPMBESO K HAPYLLEHMWIO €ro NpaBa Ha 3aluTy.
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BEPXOBHbIV Cy] POCCUACKOW ®EOEPALIUU

ONMPEOENEHUE
ot 7 cheBpans 2023 r. N 5-KIM22-144-K2

77RS0011-02-2021-006027-07
CynebHas konnerusi no rpaxagaHckuv genam BepxosHoro Cyaa Poccuiickon ®egepauun B COCTaBe:
npeacepatenscrayowero Knucenesa A.l.,
cynen Kpotosa M.B. n MapbuHa A.H.

paccMoTpenia B OTKpPbITOM cydebOHOM 3acefaHuy rpaxgaHckoe pfeno no ucky JleoHoBor WpuHbl
BaneHTuHOBHbI k MakeeBy Hukonato HukonaeBum4yy o B3biCKaHUM KOMMEHCALMM 3@ HAapyLUEHUE UCKITIYMTENBHOMO
npaBa Mo KaccaumoHHow xanobe JleoHoBol MprHbl BaneHTnHOBHLI Ha pelleHne KonTeBCKOro paoHHOro cyaa r.
MockBbl 0T 16 gekabpsa 2021 r., anennsiUMOHHOE onpedeneHve cyaebHOWM KommerMm no rpaxgaHcknum gernam
MockoBckoro ropogckoro cyga ot 18 mas 2022 r., onpegenenve cynebHom Konnermn no rpaxxgaHckum gernam
BToporo kaccaumoHHoro cyaa obuien opucamkumm ot 19 nonga 2022 r.

BacnywaB pfoknag cyobu BepxosHoro Cyma Poccwiickon ®epepaummn Kucenesa AL, Bbicnywas
npeactasutens JlleoHoBon U.B. - EpodeeBa ©.C., nogaepxaBLiero 4oBoAbl KaccaunoHHOM xanobdbl, CyaebHas
Konnerus no rpaxagaHckum genam BepxosHoro Cyaa Poccuiickon ®epepauum

yCTaHoBUNa:

JleoHoBa W.B. oGpatunacb B cyg ¢ uckom Kk MakeeBy H.H. 0 B3biCKaHUM KOMMNEHcaUMM 3a HapylleHue
WCKIMIOYNTENBHOIO Npasa, yka3aB B 000CHOBaHWe 3asiBMeHHbIX TpeboBaHui, 4To oHa u JleoHoBa HO.B. asnstoTcs
aBTopamMy 1 obnagaTtensmMu UCKNIOYMTENbHBIX NpaB Ha MNPOM3BEAEHUs nuTepaTypbl U MNPOM3BEAEHUS] MO
nporpaMmmam KypcoB B obnactu Hymeponormm. OTBeTUMK, UCNONb3ya canT "<...>", HE3aKOHHO PacnpoCTPaHUI aTn
nutepaTtypHble NPOM3BEAEHNS U NPOrpaMmbl, OCYLLECTBUIM UX MPOAAXYy C UCNONb30OBaAHNEM 3MEKTPOHHOM NOYThI
"<...>" B nonb3y PomaHoBow E.B., ncnonb3oBasLUen aNEeKTPOHHYIO NOYTY "<...>".

lMpocuna B3bickaTb C OTBETYMKA KOMMEHCALMIO 3a HapyLUEeHWe UCKNYUTEenbHOro npasa B pasmepe 320
000 py6. 1 rocyaapcTBeHHYyt0 nownuHy - 6 400 py6.

Pelenvem Kontesckoro panoHHoro cyga r. Mocksbl oT 16 gekabpsa 2021 r., ocTaBneHHbIM 6€3 N3MeHeHus
anennsaunoHHbIM onpeaeneHnem cynebHon Komnnermm no rpaxaaHckum genam MocKoBCKOro ropoAckoro cyga ot
18 mast 2022 r., B yAOBNETBOPEHMM UCKA OTKa3aHo.

Onpegenenvem cygebHoM Kkonnermm no rpaxgaHckmm genam Btoporo kaccauuoHHoro cyga obuien
topucamkuum ot 19 miona 2022 r. peleHne cyaa v anennsayunuoHHoe onpegeneHue octaBneHbl 6e3 nameHeHusl.

B kaccauunoHHown xanobe 3agBuTenemM ctaBMTCH BOMPOC 06 OTMEHE MPUHSATLIX CyaebHbIX MOCTaHOBNEHNN,
Kak HE3aKOHHbIX.

Onpepnenenvem cyabn BepxoBHoro Cyaa Poccuickon depepaumm MNopikoBa B.B. oT 28 gekabpsa 2022 r.
KaccauMoHHas xanoba ¢ genom nepegaHa Ans paccMoTpeHust B cyaebHom 3acegaHnm CynebHon konnernm no
rpaxgaHckum genam BepxosHoro Cyga Poccuiickon ®egepauun.

lMpoBepuB MaTepuansl gena, obcyaMB [OBOAbl, W3MOXEHHbIE B KaccauuoHHoW anobe, CynebHas
Konnerns no rpaxgaHckum genam BepxoeHoro Cyga Poccuiickonn ®epepauumn Haxogut xanoby noanexailen
YOOBMNETBOPEHMIO.

B cootBetctBUMM co craTtben 390.14 MpaxgaHckoro npoueccyansHoro kogekca Poccuiickon ®epnepauum
OCHOBaHMsIMM AF1 OTMEHbI UNKM u3MeHeHus cyaebHon konnerven BepxosHoro Cyga Poccuiickon ®eaepaunmn
CyOebHbIX MOCTAHOBMEHMIA B  KAcCCaLUMOHHOM TMOpsiAKe SIBISIOTCA  CYLLECTBEHHble HapyLeHUs HOpM
MaTepuanbHOro npaea u (Mnu) HOPM MNpOLIECCYaribHOrO npaBa, KOTOpble MOBMMSANM Ha mcxon dena u 6es
YCTPaHEHUs1 KOTOPbIX HEBO3MOXHbl BOCCTAHOBMIEHME M 3alUMTa HapyLleHHbIX npaB, CBOOOL W 3aKOHHbIX
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VHTEPECOB, a TaKKe 3aLlMTa OXpaHSAEMbIX 3aKOHOM MyGMUYHbIX UHTEPECOB.
Takue HapyLleHVs AONYLLEeHbl CyAamu Npy pacCMOTPEHUN HACTOSILLEro aena.

CynoM ycTaHOBREHO M M3 MaTtepuanoB fena cneayet, yuto JleoHoBa W.B. sBnsieTcss coaBTOpPOM U
obnagaTenem UCKMIOYUTENbHbIX MpaB Ha NPOM3BEAEHUS NUTepaTypbl U NPOM3BEAEHUS MO NporpamMmmamM KypcoB B
0o6nacT Hymeponormu.

Kak ykasbiBana JleoHoBa W.B., oHa obHapyxuna B couuanbHon cetu "VIHTepHeT" Mno 3nekTpoHHOMY
agpecy: "<..>" HapylleHMe MWCKNIYNUTENbHbIX NPaB Ha YyKasaHHble Bbille pe3ynbTaTbl WMHTENNeKTyanbHON
AeATernbHOCTW.

Bnagenbuem cavita "<..>" saBnsetca Makeee H.H., koTopbin HesakoHHO npogan PomaHoson E.B.
nuTepaTypHble MNpPOM3BEAEHWS W Mporpammbl aBTOPOB W MpaBoobnagatenen. [lpogaxa nutepaTypHbIX
npou3BefeHnii 1 NporpaMMm MNpoBOAMMAachk NOCPEACTBOM 3MIEKTPOHHOW MOMTHI, FAe HapylwuTenb MCNonb30Ban
AMEeKTPOHHLIN agpec "<...>", PomaHoBa E.B. ncnonb3oBana agpec a51eKTPOHHON noyThl: "<...>".

Paspelwaa cnop u oTkasbiBad B yOOBNETBOPEHUW 3asiBNEHHbIX TpeboBaHuW, Cyn NepBOM WMHCTaHUUK
nucxoamn ns HegokasaHHocTu JleoHoBow W.B. chakTa HapyLLeHMsi OTBETYMKOM €€ UCKMUYUTENBHBIX NpaB.

OTKINOHSAS MpPeACTaBIEHHYD WCTLOM MNEepenncky O npogae OTBETYMKOM CMOPHbIX MNpPOU3BeOeHUi
PomaHoBon E.B., cyn ykasan, 4to nepernucka He sBMseTca [OCTOBEPHbIM [0Ka3aTenbCTBOM, TaK KaK He
3aBepeHa, B CBA3N C YEM HEBO3MOXHO YCTaHOBUTb NMPUYACTHOCTb MMEHHO OTBETYMKA K y4acTUIO COrnacoBaHus
ycnoBui caenku, onnatel PomaHoson E.B. u nonyyeHns MakeesbiM H.H. geHexHbIX cpeacTs, OTnpaBke CMOPHbIX
Nnpoun3BefeHnii B MeYaTHOM, 3NIEKTPOHHOM, NGO ayaMOoUCTIONHEHNN.

C Takumu BbIBOgAMM coOrnacunca cyg anennauMoOHHOM WHCTaHUWMW, OOMOSNHUTENbHO YKasaB, YTO K
MaTepuanam fena B cyge NepBOA MHCTaHUMM Obinn nNpuobLleHbl He3aBepeHHble CKPUHLLOTBI C agpeca
3ANEKTPOHHOM MNoyThl "<...>", cogepxallmne nepecnaHHyo ¢ agpeca aNeKTPOHHON NoyThl "<...>", nepenucky aToro
nonb3oBaTens C APYrMM Nofb3oBaTenemM C agpecoM 3NEeKTPOHHON MoYThl "<...>", MpU3HaB X HELOCTOBEPHbLIMM
JoKasaTenbCTBamMK, NMOCKOMbKY Kakoro-nmbo aKCnepTHOro mccriefoBaHusi, OObEKTUBHO MOATBEPXKOAKLLErO, YTO
NPV NEpPEeChIIKE HE MPOUN3OLLSIO N3MEHEHUE COAEPKAHNS STOW NEPENUCKN, UCTLIOM HEe NPeaCTaBMeHO.

KaccaumoHHbIi cyn obLien opucoukumMmM corfacuics ¢ BbiBO4AMW Cy[oOB MeEpBOM U anennsuMOoHHOM
MHCTaHLNNA.

CynebHan konnerus no rpaxgaHckum aenam BepxosHoro Cyaa Poccuiickoit deaepaumm HaxoguT, Yto ¢
NPUHATLIMU CYAEBHBIMU NOCTAHOBNEHUAMU COrMACUTLCS HEMb3s Mo CrieayoLwM OCHOBAHUAM.

B cootBeTcTBUM € nyHKTOM 1 cTatbu 1229 NpaxaaHckoro kogekca Poccuinckon degepauunm rpaxgaHnH unm
topuguyeckoe nNuuo, obnagarwme NCKMIOYMTENbHBIM NPAaBOM Ha pes3ynbTaT MHTENNeKTyanbHOW OeATeNbHOCTH
UnNu Ha cpencTBo MHAMBMAYyanu3auuu (npaBoobnagartens), BNpaBe MCMNONb30BaTb TaKoW pesynbTaT UK Takoe
CPeACTBO MO CBOEMY YCMOTPEHUto fobbiM HEe MpOTMBOpEYaLLmMM 3akoHy cnocoboM. MpaBoobnagartens Moxet
pacnopsXatbCs UCKNIOYMTENbHBIM MPaBOM Ha pesynbTaT WHTENMeKTyanbHON AeATEeNnbHOCTU WNN Ha CPeacTBO
unHauemnayanusauum (ctatbd 1233), ecnu HacToAWwmMM Kooekcom He NpeyCMOTPEHO UHOe.

MNpaBoobnagatene MOXeT NO CBOEMY YCMOTPEHWIO paspellatb wnu 3anpewatb APYyruM  nvuam
ncnonb3oBaHne pesylbTaTta I/IHTeJ'IJ'IeKTyaJ'IbHOI7I 0eATeNnbHOCTN UnNn cpencrtea nHoMBuayanmsauun. OTCyTCTBI/Ie
3anpeTa He cunTaeTcd corracuem (paspeLleHunem).

[pyrve nuua He MoryT UCMOoSIb30BaTb COOTBETCTBYIOLLME pPe3ysibTaT MHTENNEKTyanbHOM AeATEeNIbHOCTM UK
CPeacTBoO MHAMBMAOYyanu3auum 6e3 cornacus npasoobnagaTens, 3a UCKMIOYEHMEM Cryyaes, NpeayCcMOTPEHHbIX
HacToAwwmM Konekcom. Wcnonb3oBaHue pesynbTata WHTENNeKTyanbHoW [AesATenbHOCTUM WhM  cpeacTsa
uHanBMayanusauum (B TOM YMcne UX MUCMonb3oBaHWe crocobamu, npeaycMoTPeHHbIMU HacToALMM Kodekcom),
€crnv Takoe WUCNonb3oBaHune ocyLlecTBnseTcs 6e3 cornacus npaBoobnagatens, ABNAETCA HE3AKOHHbIM U BreyeT
OTBETCTBEHHOCTb, YCTAHOBIIEHHYIO HACTOSLMM Kogekcom, ApYrMMU 3aKoHaMU, 3a UCKITIOYEHWEM CrlyYaeB, Koraa
Ucnonb3oBaHNe pesynbTaTa WHTENNEeKTyanbHON OesTENbHOCTM WNW CpedcTBa WHOMBMAyanv3auuv nuuamm
UHBLIMK, Yem npaBoobnagaTens, 6e3 ero cornacus 4OMNyCKaeTCa HACcTOALLMM KodeKkcoMm.

Kak npegoycmoTpeHo cratben 55 [paxgaHckoro npoueccyanbHoro kogekca Poccunckon ®depepauun,
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[l0Ka3aTenbCTBaMM Mo Aeny ABMNATCS NoMyYeHHbIe B NpeayCMOTPEHHOM 3aKOHOM MOpsiAKe CBeAeHUs O dhaKTax,
Ha OCHOBE KOTOPbIX Cy[d YCTaHaBMMBAaET HanMyMe WM OTCYTCTBME OBCTOATENbLCTB, OBGOCHOBLIBAOLLMX
Tpe6GoBaHNA M BO3PaKEHWUS CTOPOH, @ TaKKe WHbIX OBCTOATENbCTB, MMEILWMX 3HAYeHWe Ans MpaBurbHOro
paccMOTPEHMs 1 paspeLleHns aena.

OTK cBegeHus MOryT ObITb nony4eHbl 13 00BbSACHEHUI CTOPOH U TpETbUX NN, nokasaHuin ceuaeTenen,
NMMCbMEHHbIX N BELWECTBEHHbIX AOKa3aTesibCTB, ayano- n BMOe03anucen, 3akmnto4eHnm 3KcnepToB (4acTb 1).

CornacHo yactm 2 cratbu 56 [paxgaHckoro npoueccyansHoro kogekca Poccunckon depepauun cyn
onpefensieT, kakMe 06CToATENbCTBA MMEIT 3HAJYeHue Ons [ena, Kako CTOPOHE HaAneXuT WX OoKasbliBaTb,
BbIHOCUT 06CTOATENbCTBA HA 0OCYXXAEHUE, AaXKe eCN CTOPOHbI Ha Kakne-nMbo M3 HUX He CCblnanuchb.

[okasaTenbcTBa nNpeacTaBnAwTCa nuuamu, ydacteylowumu B gene. Cyn BnpaBe NpPeanoxutb nuuam,
yyacTBylOWMM B Jene, npeactaBuTb LONOSMHUTENbHbIE AoKasaTenbcTBa. B cnyyae, ecnu npepcraeneHue
HeOoOXOAMMbIX AoKa3aTenbCTB AN1S 3TUX NUL 3aTPYAHUTENBHO, CyA MO MX XO4aTalncTBy OKasblBaeT COAENCTBUE B
cobupaHmn n uctpeboBaHMn pokasaTenbCcTB (4acTtb 1 cratbu 57 [paxgaHCKoro MpoueccyanbHOro Kopekca
Poccunckon ®egepaumn).

lMcbMeHHbIMM AoKa3aTenbCTBaMU SBMAIOTCA copepxalwue cBegeHua ob obCcToAaTenbCTBax, MMELLMX
3HayeHVe ANg pacCMOTPEHNS U pa3peLleHmns aena, akTbl, JOroBOpbI, CpaBKuX, AenoBas KOppecnoHAeHUUS, NHble
OOKYMEHTbl U MaTepuarnsl, BbiNONHEHHbIE B hopMe LndpoBOn, rpamryeckon 3anucu, B TOM YMcre nosyYyeHHble
nocpeacTeom dhakcuMUIIbHON, 3NEeKTPOHHON unn Apyroi CBA3N, c Mcnonb3oBaHNeM
MHOPMALIMOHHO-TENEKOMMYHUKALMOHHOW ceTu "MIHTepHeT", [OKYMEHTbI, NOAMMUCAHHbIE SNIEKTPOHHOW NOAMUCHIO
B nopsgke, YCTaHOBMEHHOM 3akoHopaTtenbcTBoMm Poccuiickon ®epepauun, nubo BbINOMHEHHbLIE  WHBIM
NMO3BOMSIOWMM YCTaHOBUTb [JOCTOBEPHOCTb [OKyMeHTa cnocobom (4actb 1 cratbu 71 [paxgaHckoro
npotieccyanbHoro kogekca Poccuinckon depepaumn).

lMMcbmeHHbIE Ooka3aTenbCTBa MPeACTaBnAsOTCA B MOASIMHHMKE MM B popMe Hagnexawum obpasom
3aBepPeHHON KOMuMU.

MoanvHHble OOKYMeHTbl NPeACTaBnsAlTCA Toraa, korga o6CToATenbCTBa Aena COorfacHO 3akoHam unu
WHbIM HOPMaTMBHbLIM NPaBOBbIM akTaM noAfiexaT NOATBEPXKAEHUIO TONMbKO TakMMW LOKYMeHTamu, Korga Aeno
HEBO3MOXHO pa3spelunTb 6e3 NoANMHHBIX JOKYMEHTOB UMW Korga NpeacTaBrieHbl KOMMM AOKYMEHTa, pasnnyHble
no ceBoemy cogepxaHuto. Ecnu konvm OOKyMeHTOB nmpeacTaBneHbl B Cyd B 3NEKTPOHHOM BUAE, Cyd MOXeT
notpebosatb nNpeAcTaBneHUs MOASNIMHHMKOB 3TUX [OKYMEHTOB (Y4acTb 2 cratbu 71 [paxgaHckoro
npoLieccyanbHoro kogekca Poccuinckon depepaunn).

Cratben 67 NpaxgaHckoro npoueccyanbHoro kogekca Poccuiickon depgepaumm npegyCMoTpeHO, YTO Cya
oueHVBaeT fokasaTenbCTBa NO CBOEMY BHYTPEHHEMY YyOexOeHW0, OCHOBaHHOMY Ha BCECTOPOHHEM, MOSTHOM,
0OBEKTUBHOM U HenocpenCcTBeHHOM nccnegoBaHnn MMeELWnXcd B Aere JoKa3aTellbCTB.

Hukakne gokasatenbcrBa He UMEIOT Ans Cyaa 3apaHee yCTaHOBJ'IeHHOIZ Ccunbl.

Cya oueHnBaeT OTHOCMMOCTb, AOMYCTUMOCTb, OCTOBEPHOCTb KaXA0ro JoKasaTenbCcTBa B OTAENbHOCTYU, a
TakKkKe OOCTaTOYHOCTb Y B3aMMHYIO CBA3b A0KA3aTENbCTB B X COBOKYMHOCTU. [1pun OLeHKe KoMK AOKYMEHTa Unm
WHOTrO MMWCbMEHHOIO [OoKa3aTernbCTBa Cy[ MPOBEPSET, HE MpPOMU3OLWISIO N MPWU KOMMPOBAHUN W3MEHEHWE
COLEepXaHus KONUW AOKYMEHTa MO CPaBHEHWIO C €ro OPUIMHaNoM, C MOMOLLbI0 KAKOro TEXHMYECKOro npuema
BbINOMHEHO KOMUPOBAaHWE, rapaHTUpyeT N KOMUMPOBaHWE TOXAECTBEHHOCTb KOMMW JOKYMEHTa U ero opuruHana,
KakuM 00pa3oM coxpaHsinacb Konusi 4OKyMeHTa (4actu 1 - 3, 6).

MprBeneHHbIe Bbille TpeboBaHUsi MPOLECCYarnbHOro 3akoHa cyaebHbIMU MHCTAHLUSIMU HE BbINONHEHbI.
Kak ycmaTpuBaeTcs n3 matepuanoB Aena, B NOATBEPXKAEHNE HAPYLUEHUS OTBETYMKOM MCKIOYUTENBHBIX
npaB uMCTUA MNOCHEAHWUIA MPUIOXMIT K WUCKOBOMY 3aSIBNIEHUIO CKPUHLLOTHI MEPEnuUCKM SNEKTPOHHOW MOYThI.

3aaBneHun o (*)aJ'IbCI/Id)MKaLI,I/II/I 3TUX OOKYMEHTOB OTBETHMUKOM CAEeJ1aHO He ObIno.

OpHako cya nepBon MHCTaHUMWN OTKa3an B yaoOB1€TBOPEHNN OAHHOIO 3adBJieHUA, OTKITOHUB NMPUIoXXeHHble
K UCKY CKPUHLUOTbI Nepennckmn 3]'IeKTpOHHOI7I NOoYTbl KaK HeaonyctMble U HeJOCTOBEpPHbIE AoKa3aTellbCTBa.

Tem cambim, Cya He cosgan HeobxoauMble ycnosua OnAa BCECTOPOHHEro, MnoJiHoro u 00BEKTUBHOTO
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BbISICHEHUSI OENCTBUTENbHbLIX 0OCTOATENLCTB Aena, He okasarn nndy, yyYacteywwemy B gene, cogencTeme B
OocCyLlecTBliIeHn ero npas.

Cyn anennsuMoOHHOW WHCTaHUMM OWwubkn, JonyleHHble CyooM MepBOM MHCTaHUMK, He KChpaBur.
OTKNOHASA CKPUHLLIOTHI MEpenuckn, CyAa ykasan, 4YTO WCTel, He npeacTaBuil  SKCNepTHOe  3akroveHue,
noaTBepXaaloLlee OTCYTCTBME U3MEHEHWUW COAepXXaHUsl 3NEKTPOHHOW Mepenucky, nNpyv 3ToM Ha obcyxaeHue
AaHHbIN BONPOC He NocTaBuI.

Kpome Toro, cymamu JonyLeHo 1 Apyroe HapyLleHue HOpM MpoLieccyarnsHoro npaea.

KoHcTtutyumns Poccuiickoi Pefiepaumm Kaxxaomy rapaHTupyeT cyaebHyio 3awmTy ero npas 1 cBoboa (4acTb
1 ctatbu 46 KoHcTtutyuumn Poccuiickon ®epepauunm).

B cootBetctBUM € YacTbio 3 cTtatbu 123 KoHctutyumm Poccuiickon ®epepauun, yYacteio 1 ctatbn 12
paxxgaHckoro npoueccyarnbHoro kogekca Poccuiickon ®egepauny cyaonponsBoacTBO MO rpaXKaaHCKMM Aeram
OCYLLECTBMAETCH HA OCHOBE COCTA3ATENbHOCTU 1 PaBHOMNPAaBUS CTOPOH.

B cuny cratbu 155 [paxpaHckoro npoueccyanbHoro kogekca Poccunckon ®Pepepaumm cyaebHoe
pa3bupaTenbCcTBO MPOUCXOAUT B cyaebHOM 3acefjaHun ¢ obsizaTenbHbIM U3BELLEHMEM MWL, Yy4aCTBYHOLLUX B
[erne, 0 BpEMEHU U MecTe 3aceflaHusi, eCl MHOe He YCTAHOBIEHO HACTOALMM Konekcom.

Yactbio 1 crtatbu 113 MpaxkgaHckoro npoueccyanbHoro kogekca Poccunckon degepaumm yCcTaHOBMEHO,
4YTO Nnuua, ydYacTBywowine B aene, n3selwaloTcd unm Bbi3biBaloTCA B Cya 3akKa3HbIM NMMCbMOM C yBedOMITeHUeEM O
BpYy4YeHuMu, cynebHOM MOBECTKOW C yBEAOMSIEHMEM O BpyYeHuW, TenedoHorpamMMon Wnu Tenerpammon, no
dakcumMuIbHOM cBs3M NGO C  MCMNoMb3oBaHMEM WHbIX CPeacTB CBSA3WM U OocTaBku, obecneymBaroLmx
dmkcmpoBaHune cyaebHOro n3BeLLeHrs Unm BbI30Ba M €ro BpyYeHWe agpecary.

Jlnuam, yyacteyowmMm B Aene, cyaebHble M3BELLEHMS U BbI30Bbl JOSMKHbl ObITb BpyYEeHbl C Takum
pacyeToMm, YTOObI yKka3zaHHble nuua MMenu SOCTaTOYHbIA CPOK A71S NOATOTOBKU K Aery U CBOEBPEMEHHON SIBKM B
cyn (yactb 3 ctatbu 113 MpaxxgaHCcKoro npoLeccyansHoro kogekca Poccuinckon denepaumm).

CornacHo pasbsACHEHUSIM, W3NOXEHHbIM B NOyHKTe 2 nocTaHoBneHust lneHyma BepxosHoro Cypa
Poccuinckon ®egepaumm ot 26 utoHa 2008 r. N 13 "O npumeHeHumn [paxgaHCKoro npoueccyanbHOro kogekca
Poccuiickonn depepaumMm npu  pacCMOTPEHMM U paspelleHun fen B cyge NnepBOM  UWHCTaHuun", B
NoAroToBUTENBHOM YacTu cyaebHoro pasbupaTtenscTBa HaaNeXnT yCTaHaBNMBaTb, U3BELLEHbI NN HEABUBLUNECS
nMua O BpPEMEHM M MecTe cydebHoro 3acefjaHusi ¢ cobrnogeHneM TpeboBaHUW 3akoHa O Heobxo4MMOoCTu
BPYYEHMS KOMUA UCKOBOIO 3asBNEHNS OTBETYMKY U TPETbMM NnuuaM U U3BELLEHUW BCEM y4yacTBYOLWMM B Aene
nMuam B CPOK, OOCTaTOYHbIA ON11 CBOEBPEMEHHOM SIBKM B Cyd W noarotoBkm k geny (ctaten 113, 114
"paxkgaHckoro npoueccyanbHoro kogekca Poccurickon ®enepauun). 3TOT CPOK AOIMKEH ONPeaensiTbCa B KaXKO0M
criyyae C y4eToM MEeCTa XMTenbCTBa WL, y4acTBYHOLMX B Aere, UX OCBeAOMIEHHOCTM 06 obcTosTensbcTBax
Jena, BO3MOXXHOCTW NOAroTOBUTLCA K cyaebHOMY pa3bupaTtenbCTBy, a Takke CNoXHOCTU Aena.

Mpn HesiBke B Cyd nvua, M3BELLEHHOIO B YCTAHOBIIEHHOM MOPSAKE O BPEMEHUM U MECTE PacCMOTPEHUs
Jena, BONpoc 0 BO3MOXHOCTU cyaebHoro pasbupartenbcTBa pellaeTtcs ¢ ydeTom TpeboBaHui ctaten 167 n 233
paxpaHckoro npoueccyanbHoro kogekca Poccuiickon ®depepaumn (OyHKT 3 nocTtaHoBneHus [MneHyma
BepxosHoro Cyaa Poccuickon ®enepaumm ot 26 uoHa 2008 r. N 13).

B cootBetcTBMM C 4YacTbto 2 cTatbu 167 [paxgaHcKkoro npoueccyanbHoro kogekca Poccumnckon
depepaumm B criyyae HesBKM B cyaebHoe 3acegaHue Koro-nvbo m3 nuu, ydacTBYOLWMX B Aene, B OTHOLLEHUN
KOTOpbIX OTCYTCTBYIOT CBefeHuss 06 Mx m3BeLleHuun, pa3bupaTenbcTBO Aena oTknagbiBaetca. B cnyyae, ecnu
nviua, yyacTBywlmMe B Aene, M3BELEHbl O BPEMEHW U MecTe cyaebHOro 3acefaHusi, cyn OTKnagbiBaeT
pa3bupaTtenbCTBO Aena B criyyae NpusHaHns NpUYrH UX HESBKN YBaXXKUTENbHBIMU.

3 npuBeaeHHbIx nonoxeHun KoHctutyuumn Poccuiickon ®epepauun mn [paxxgaHCKoOro npoueccyanbHOro
kogekca Poccwuiickon ®epepaunun, pasbsacHeHun NneHyma BepxosHoro Cypa Poccuinckon ®Pegepaumm B MX
B3aMMOCBSI3N criefyeT, YTO pas3bupaTenbCTBO IPaXOAHCKOro Aderna npovcxoaut B cydebHoMm 3acegaHunm ¢
obs3aTenbHbIM U3BELLEHMEM YYaCTBYIOWNX B Aere nul, M3BeLLeHe CUMTaeTcs Haanexawmm, ecnu cyaebHole
N3BeLLEeHNs U BbI30Bbl BPYYeHbl C TaKMM pacyeToM, YToObl 3avHTepecoBaHHble NMua MMenn 4OCTaTOYHbIN CPOK
AN NoAroTOBKU K Aeny M Ans CBOEBPEMEHHON ABKU B CYA.
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Bes Hapnexallero usBelleHUs Yy4acCTHMKOB MpolLiecca O BpeMeHW M MecTe npoBedeHus cyaebHoro
pas3bupaTenbcTBa ykasaHHas yHKUMSA cyaoeGHOro 3acedaHusi He MOXeT BbiTb BbinonHeHa. OTcloga BbiTekaeT
HeoBbXxoOMMOCTb  HEeYKOCHWUTENbHOro  CobMiodeHWs  YCTaHOBMEHHOro  rPaXKOaHCKUM  MnpoleccyanbHbIM
3aKoHOAAaTeNbCTBOM MOPsAKa M3BELLEHUA Yy4acTBYIOLWMX B Aene Nul, npuyem B Aene AOMMKHbl COXPaHATLCA
HeobxoaMMble [oKasaTenbCTBa, noATBepXxaatolme akT UX Hagnexallero uasellleHns. HesaBucumo oT Toro,
Kakoii M3 CrnocobOB M3BELLEHWS YYACTHWKOB CydONpou3BoACTBa M3bupaeTcs cydom, noboe ucrnonb3yemoe
CPelCcTBO CBSA3M MIU OOCTaBKM OOMKHO obecrneynBaTb OOCTOBEPHYHO (UKcaLuMio nepefaHHOro coobLLeHus U
dbakT ero nony4veHuss aapecaTom.

Ob6s3aTenbHoe M3BELLEeHWEe nul, y4acTBYHOWWUX B Jene, O BpeMeHM U mecTe cyaebHoro 3acefdaHust
npeanonaraeT U HEOGXOANUMOCTb BbIICHEHUS CYAOM YBaXKUTENbHOCTM NPUYMH UX HESIBKM B cyae6Hoe 3acegaHue,
a Mpv HanMyMKn Takoro xapakTepa NpUYMH - OTNIOXEHUs pasbupaTtenbCcTBa Aena.

N3 maTepnanoB gena ycMatpmBaeTcs, 4To 6 gekabpsi 2021 r. cy4oM nepefaHo Ha oThnpaBKy M3BELLEHME O
HasHaveHun cyaebHoro pasbupatensctea Ha 16 gekabps 2021 r. (1. 1, n.g. 85).

CornacHo oT4yeTy 06 oTCnexvBaHuW, OoTNpaBreHusl, agpecoBaHHble JleoHoBon W.B., npubbinn B MecCTo
BpyyeHus 12 gekabps 2021 r. (otyeT 06 oTCNEeXMBaHWUM OTNPABEHNS C NOYTOBLIM MAEHTUMMKATOPOM <...>).

CotpyaHukoM Moytbl Poccun ykasaHHble nucbMa BpyYeHbl ucTuy 14 gekabpsi 2021 r., To eCTb 3a CyTKM A0
cynebHoro 3acegaHusi.

npeﬂ,CTaBl/lTeJ'lPO nctua, wumMeruiemy rpungnyeckoe o6pasoBaH|/|e N MNOJIHOMOYMA npeacrtaBlieHnda
nHTEPECOB B Cynae, (DOMVIHy T.T., n3BeweHne no YKa3aHHOMY B [OOBEpPEeHHOCTU afpecy perncrpaunun u
NnpoXnBaHUA HE Obirio HanpaBJieHO BOBCeE.

W3 maTtepuanoB gena Ttakke crnegyeT, YTO Ha AaaTty cyaebHoro 3acegaHus y cyaa He Obino nogTBepXOeHUs
yBEOOMIIEHNS1 CTOPOHbI O pgaTe cygebHoro 3acefdaHusl, MOCKOMbKY OT4YET O [JOCTaBKe MNOYTOBOWM
KOppecnoHAeHUMM cogepXan NuwWb AaTy NOCTYMNEHUs OTMPaBNeHUs B MECTO BpPYYEHMUsl, TO eCTb B MOYTOBOE
oTAeneHne No MecTy xutenbctea uctua (1. 1, n.g. 136 - 137).

NanoxeHHble obcTosaTenbcTBa ykasbiBalT Ha To, 4to JleoHoBa W.B. Gbina HeHagnexawmm obpasom
n3BeLleHa O BpeMeHN u MecTe cynebHoro pasbupaTenbCcTBa U TeM CaMbIM NULLEHA BO3MOXHOCTU NPeacTaBUTb
JokasatenbcTBa B 000CHOBaH/e CBOUX AOBOAOB, YTO MPMBENO K HAPYLUEHWIO ee NpaBa Ha 3aLuTy.

MpucyTtcTBOBaBLWWI B cyaebHoM 3acefjaHunn 16 gekabpsa 2021 r. npegctasutens Jleonoson U.B. - AHTOHOB
B.W. xopartancteoBan o6 oTtnoxeHun cyaebHoro pasbupatensCTBa BBUAY MO3OHEro COOOLLUEHMS O HeM,
HEBO3MOXHOCTW y4acTUsi C Y4eTOM TeppuTopuanbHOW yaarneHHOCTU MecTa XWTenbCcTBa McTua u 6onesHu
OCHOBHOro npegctasutena ®omuHa T.T., OgHaKO Ccyn He OTMOXWUN ChylwaHWe pJena, YeM Hapywwn
npoteccyarnbeHble npasa JleoHosown U.B.

Cyn anennsiyMoHHOW MHCTaHUMN He yCTpaHWN SONYLEHHbIe Cya0M MEPBOWN MHCTAHLUM HapyLUEeHUs HOpM
npoLieccyanbHOro npaea, peLleHne cyaa NnepBo MHCTaHUUKN He OTMEHUIT, B TO BPeMS Kak pacCMOTpeHue gena B
OTCYTCTBME KOro-nubo 13 nuu, y4acTBYKOLUX B Aefe U He M3BELLEHHbIX Hagnexawum obpa3oM O BPEMEHMU U
MecTe cyaebHOro 3acefaHunsi, B CUITy MOJIOXEHWI OyHKTa 2 Yactu 4 cratbu 330 MpaxgaHcKoro npoleccyansHoro
Kogekca Poccunckon depepaumm sIBNSETCA OCHOBAHMEM AON1S1 OTMEHbl pelleHus cyda NepBOM WHCTaAHUUKM B
nobom crnyyae, a Kpome TOro, npeAacTaBfieHHble [O0Ka3aTenbCTBA HE MPUHAIN C CChITKOM Ha OTCYTCTBUE
YBaXUTEMbHbIX MPUYUH NS HENpeaCcTaBneHns nx B Cy NepBON MHCTAHLUN.

CynebHas konnervsi no rpaxaaHckuM genam BToporo kaccaumMoHHoro cyaa obuer opucamkumum, nposepsist
3aKOHHOCTb peLleHUs cyaa nepBoit UHCTaHUUK U anennsaumoHHOro onpeaeneHus, AonyLieHHbIe UMW HapyLIEHUS
HOPM MpoLIeccyansLHOro NpaBa Takxke He yCTpaHuna.

Takoit noaxon CyaoB IBHO NPOTMBOPEYUT NMPUHLMIY COCTA3aTENIbHOCTM CTOPOH, NpaBunaM AoKasbiBaHUA U
NpaBoOBbIM HOpMaM, PeryrnvpyoLmMm NPUHSATAE CyaeOHbIX PELLEHWA.

JonyuieHHoe HapyLleHMe HOpM NpaBa sIBNSETCA CYLLECTBEHHbIM, OHO MOBMUSNO Ha Ucxof aena u 6e3 ero
yCTpaHeHWs1 HeBO3MOXHbl BOCCTAHOBMEHME W 3alUuTa HapyLUEHHbIX NPaB U 3aKOHHbIX UHTEPECOB 3asiBUTENS.
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Mpu Takux obBcToATenbCTBax obGXanyemble cygebHble MOCTAHOBMEHWUA noanexar OTMeHe, a [erno -
HampaBsMeHuo Ha HOBOE PacCMOTPEHME B CYA NepPBON UHCTaHLIMN.

PykosoactBysack cratbamu 390.14, 390.15, 390.16 MpaxaaHckoro npoueccyansHOro kogekca Poccuinckon
®epepaumn, CyaebHasa konnerusa no rpaxgaHckum genam BepxosHoro Cyga Poccuickon ®egepauum

onpegenuna:

pewenune KonTtesckoro parnoHHoro cyaa r. Mocksbl oT 16 gekabps 2021 r., anennsaumoHHoe onpeneneHne
cynebHonm konnermn no rpaxgaHckum gernam MockoBckoro ropogckoro cyga ot 18 masa 2022 r., onpegeneHue
cyaebHom komnnernn no rpaxgaHckum genam Brtoporo kaccaumoHHoro cyga obulen topucgukumm ot 19 uong
2022 r. OTMEHUTb, HanpaBWUTb A4S0 Ha HOBOE PAaCCMOTPEHME B CyA NEPBON UHCTaHLMN.
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	Определение
	Отклоняя представленную истцом переписку о продаже ответчиком спорных произведений Романовой Е.В., суд указал, что переписка не является достоверным доказательством, так как не заверена, в связи с чем невозможно установить причастность именно ответчика к участию согласования условий сделки, оплаты Романовой Е.В. и получения Макеевым Н.Н. денежных средств, отправке спорных произведений в печатном, электронном, либо аудиоисполнении
	С такими выводами согласился суд апелляционной инстанции, дополнительно указав, что к материалам дела в суде первой инстанции были приобщены незаверенные скриншоты с адреса электронной почты "<...>", содержащие пересланную с адреса электронной почты "<...>", переписку этого пользователя с другим пользователем с адресом электронной почты "<...>", признав их недостоверными доказательствами, поскольку какого-либо экспертного исследования, объективно подтверждающего, что при пересылке не произошло изменение содержания этой переписки, истцом не представлено
	Письменные доказательства представляются в подлиннике или в форме надлежащим образом заверенной копии
	Без надлежащего извещения участников процесса о времени и месте проведения судебного разбирательства указанная функция судебного заседания не может быть выполнена. Отсюда вытекает необходимость неукоснительного соблюдения установленного гражданским процессуальным законодательством порядка извещения участвующих в деле лиц, причем в деле должны сохраняться необходимые доказательства, подтверждающие факт их надлежащего извещения. Независимо от того, какой из способов извещения участников судопроизводства избирается судом, любое используемое средство связи или доставки должно обеспечивать достоверную фиксацию переданного сообщения и факт его получения адресатом


